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Public School Suits 





Supreme Court Considers Segregation 


F” TEN hours during the second 
week of December, the Supreme 
Court of the United States listened 
attentively as a dozen able lawyers 
debated one of the great questions of 
our time: Does segregation in public 
school systems violate the Constitu- 
tion of the United States? 


Not for half-a-century has the le- 
gality of racial segregation been so 
clearly at issue. It was in 1896 that the 
Supreme Court, in the celebrated 
Plessy v. Ferguson decision, upheld 
the right of a state to separate its citi- 
zens according to race, so long as the 
separate facilities provided were “sub- 
stantially equal.” In a purely legal 
sense, this doctrine of “separate but 
equal” has prevailed ever since. But 
in practice, it has been largely a fic- 
tion. Public facilities have indeed 
been separate in the Southern states, 
but they have seldom approached 
equality. 

Only very recently has it become 
fashionable for Southern leadership 
to speak in earnest of equalization, to 
confess past sins and promise early 
atonement. But this may well prove 
to be a death-bed conversion. During 
the long years of neglect and injus- 
tice, the conviction has grown, among 
whites and Negroes, North and South, 


that “separate but equal” is merely a 
genteel way of saying “discrimina- 
tion.” So deeply has this conviction 
embedded itself in the conscience of 
the nation that it can hardly be dis- 
lodged now, or be long denied full 
expression. 

SCHOOL SEGREGATION SINCE 1896 

It is true that the Plessy decision 
still stands in constitutional law. But 
particularly in the last fifteen years, 
it has lost considerable footing. Be- 
ginning with the case of Gaines v. 
Canada in 1938, the courts have ren- 
dered a series of memorable decisions 
in the field of higher education. Based 
on the Fourteenth Amendment to the 
U. S. Constitution, these decisions 
have attacked the spirit, if not the 
letter, of the Plessy doctrine. In the 
Gaines case, the Supreme Court made 
it clear that a state cannot meet its 
obligations to Negro students by giv- 
ing them out-of-state scholarships; it 
can only do so by providing equal op- 
portunity for education within its own 
borders. However, it remained for the 
Sipuel case, decided in 1948, to give 
this principle full effect. 

Miss Ada Lois Sipuel (later Mrs. 
Fisher) was denied admission to the 
law school at the University of Okla- 
homa and appealed to the federal 








courts. At the end of several years of 
legal skirmishing, the Supreme Court 
resolved the case by ordering Okla- 
homa to provide Mrs. Fisher equal 
opportunity within its borders, and to 
do so as soon as it did for applicants of 
any other group. This meant, in effect, 
that no further white students could 
enter the University law school until 
Mrs. Fisher was adimitted. ‘Segrega- 
tion had not been outlawed. Theoret- 
ically, the state might have under- 
taken to provide immediately a sep- 
arate law school equal in every re- 
spect to the existing one; but that was 
hardly a possibility. Oklahoma bowed 
to the inevitable and enrolled Ada 
Sipuel Fisher at the state university. 


Texas chose a more difficult course. 
When Heman Sweatt, a Negro postal 
worker, sued for admission to the Uni- 
versity of Texas law school, state au- 
thorities set about providing “sepa- 
rate-but-equal” facilities. True to the 
old pattern, the first attempt was 
grossly inadequate. Under continued 
court pressure, the state undertook to 
do better. But in 1950, before its sec- 
ond, more ambitious effort was com- 
pleted, the Supreme Court put an end 
to the whole attempt with the most 
far-reaching decision yet. 

Again, the Court skirted the ques- 
tion of segregation proper. But it de- 
fined equality in terms that no state 
could hope to meet within the sep- 
arate framework. Among other things, 
the Court considered size of faculty 
and student body, community stand- 
ing, tradition and prestige, and the op- 
portunity to associate with future col- 
leagues. Having measured the Negro 
law school by these yardsticks, the 
Court ordered Sweatt admitted to the 
University of Texas. 

In a coinciding opinion, the Su- 
preme Court . ruled. out. segregation 





within a state university. University 
of Oklahoma authorities, having ad- 
mitted a Negro to graduate study, had 
proceeded to segregate him from 
white students in the classroom, the 
cafeteria, and so forth. The Court held 
that this was a denial of equal oppor- 
tunity. Once admitted, said the opin- 
ion, a Negro student must receive ex- 
actly the same treatment as every 
other student. 


THE ISSUE IS POSED 

This, briefly summarized, is the le- 
gal background against which the Su- 
preme Court has been asked to rule on 
the constitutionality of segregation in 
the common schools. The old Plessy 
doctrine has not been overruled, but 
as far as graduate education is con- 
cerned, it has clearly been under- 
mined. The Court has not as yet de- 
nied the right of a state to segregate 
its citizens according to race, but it 
has heavily qualified that right. It has 
ruled that a state does not have the 
legal right to maintain separate fa- 
cilities which are manifestly unequal. 
And in the field of higher education, 
it has set the standards of equality so 
high that no state can meet them ex- 
cept by discarding segregation. 

In the public-school suits argued be- 
fore the Supreme Court in December, 
attorneys for both sides agreed that 
the issue is, purely and simply, segre- 
gation itself. The cases are five in 
number (see NEw Soutu, May 1952, 
for a summary of four of them), and 
each case presents the issue in a some- 
what different form. Following are 
some of the varied questions raised by 
the appeals from the lower courts: 

Clarendon County (S.C.) and Prince 
Edward County (Va.) — Was the low- 
er court correct in allowing school au- 
thorities.an extended period in which 
to equalize facilities, instead of order- 
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ing the Negro children admitted to the 
“white” schools? 

Topeka (Kansas) — Was the lower 
court correct in refusing to rule out 
segregation, even though the court it- 
self conceded that segregation im- 
posed a psychological handicap on the 
Negro pupils? 

Wilmington (Del.) — Was the low- 
er court correct in ordering Negro 
children admitted to the superior 
schools for whites, even though the 
court refused to rule on the constitu- 
tionality of segregation per se? 

Washington (D. C.) — Was the low- 
er court correct in dismissing the case 
on grounds that school segregation is 
required by act of Congress?* 

BEFORE THE SUPREME COURT 

In the Supreme Court hearing, 
members of the legal staff of the Na- 
tional Association for the Advance- 
ment of Colored People represented 
the plaintiffs in all except the Wash- 
ington, D. C., case. Their two main 
arguments were these: that racial seg- 
regation of school children is “an un- 
lawful and unreasonable classifica- 
tion” in violation of the Fourteenth 
Amendment; and that school segrega- 
tion “retards the education and men- 
tal development of Negro children” — 
a point on which experts had testified 
in the original hearings. 

Attorneys for the states affected ar- 
gued that the Plessy decision still gov- 
erns and there is no valid reason to 
overrule it. John W. Davis, represent- 
ing South Carolina, maintained that 
the courts have repeatedly upheld the 
right of states to classify their stu- 
dents on the basis of race, “or for that 
matter of age or sex or mental ca- 
pacity.” He disputed the expert testi- 





*The Washington case presents a special ques- 
tion, since it concerns segregation in a federally 
governed area. It remains for the Supreme 
Court to interpret the appropriate Acts of Con- 
gress. 
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mony on the harmful effects of segre- 
gation, citing various Southern spokes- 
men as authority. In any case, he add- 
ed, the decision should rest, not with 
the federal courts, but with the state 
legislatures. To this argument, Thur- 
good Marshall, NAACP special coun- 
sel, replied that the Supreme Court 
“has always asserted the federal rights 
to which citizens are entitled regard- 
less of state statutes and constitu- 
tions.” 


The Supreme Court is not expected 
to announce its decision for several 
months. Meanwhile, reasonable peo- 
ple have no more urgent duty than to 
inform themselves of the factors 
which will shape the decision, what- 
ever it may be. Here, we can only 
touch on a few of the broad questions 
which the nine justices will probably 
consider. 


SOUTHWIDE AND WORLDWIDE 

One of these will certainly be the 
possible reaction in the South to a rul- 
ing against segregation. During the 
Supreme Court hearing, several ques- 
tions from the bench elicited argu- 
ments, pro and con, on this subject. 
Among the opinions expressed were 
the following: 

Mr. Marshall contended that “seg- 
regation in education is no more in- 
grained and traditional than in trans- 
portation.” (The Court has outlawed 
segregation in interstate travel.) “I 
believe that the people of South Caro- 
lina are law-abiding citizens who will 
obey whatever decree this Court hands 
down.” 

Mr. Davis remarked that the conse- 
quencies of a ruling against segrega- 
tion “cannot be contemplated with en- 
tire equanimity.” 

Virginia Attorney General J. Lind- 
say Almond declared that abolition of 
segregation would virtually destroy 





the public school system, that the pub- 
lic would not support revenue meas- 
ures for “mixed” schools, and that Ne- 
gro school teachers would lose their 
jobs, since they “would not be allowed 
to teach white children in Virginia.” 

Kansas Assistant Attorney General 
Paul Wilson said that “there would 
probably be no serious consequences” 
in his state if school segregation were 
ended. 


A brief filed by six human relations 
agencies cited a number of instances 
of successful integration. Their con- 
clusion was that “integration can and 
will be accomplished in the public 
schools of the South without ‘blood- 
shed and violence’ if the law enforce- 
ment agencies, federal or local, dem- 
onstrate that they will not tolerate 
breaches of the peace or incitement. 
Americans are law-abiding people and 
abhor klanism and violence.” 

Strictly speaking, these opinions are 
irrelevant to the constitutional ques- 
tion to be decided. But it has long 
been recognized that the courts usual- 
ly take into account the human conse- 
quences of their decisions. 

Another consideration which will 
undoubtedly be weighed by the Court 
is that of world opinion. What this na- 
tion’s highest tribunal has to say about 
the legality of racial segregation is 
bound to have vast international sig- 
nificance. It could influence, for better 
or worse, not only America’s foreign 
relations, but the whole course of 
world events. 

A brief filed as a “friend of the 
court” by the United States Depart- 
ment of Justice states the case against 
segregation this way: “It is in the con- 
text of the present world struggle be- 
tween freedom and tyranny that the 
problem of racial discrimination must 
be viewed. The United States is trying 
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to prove to the people of the world, of 
every nationality, race, and color, that 
a free democracy is the most civilized 
and most secure form of government 
yet devised by man. We must set an 
example for others by showing firm 
determination to remove existing 
flaws in our democracy.” 


QUESTIONS OF LAW 

In addition to these broad human 
aspects of the problem, the Court is 
confronted with several basic ques- 
tions of law. One of these, oddly 
enough, is whether the Supreme Court 
has ever really ruled on segregation 
in the public schools. The Plessy de- 
cision is usually cited —as it was in 
the current cases — as the Court’s gov- 
erning opinion in this field. Yet, as the 
brief by the human relations agencies 
points out, the Plessy case dealt, not 
with education, but with transporta- 
tion. The portions of the Plessy opin- 
ion which are commonly cited are, so 
to speak, side remarks of the Court, 
referring with obvious approval to the 
fact that several state courts had up- 
held the right of the states to segre- 
gate their school children. The Su- 
preme Court’s views on school segre- 
gation were merely implied, and nev- 
er expressed in the form of a direct 
ruling. Thus, concludes the brief, in 
the present cases “there is nothing to 
overrule.” 


The Department of Justice brief for 
the U. S. Government raises yet an- 
other complex legal question. Accord- 
ing to the Government brief, “the 
court may not find it necessary to 
reach the question whether the ‘sep- 
arate but equal’ doctrine should be re- 
affirmed or overruled.” It supports 
this view by quoting the Supreme 
Court’s opinion in the Sweatt case, 
which said: “We have frequently re- 
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iterated that this Court will decide 
constitutional questions only when 
necessary to the disposition of the case 
at hand, and that such decisions will 
be drawn as narrowly as possible.” 
This is true, the Court added, even 
when both sides want a ruling on the 
constitutional question. 


The Government reasons that in the 
present cases “the question would not 
arise unless and until it were found as 
a fact, upon the basis of supporting 
evidence, that the separate schools are 
equal in the educational benefits and 
opportunities afforded children of 
both races.” This situation, it adds, 
does not exist in any of the five cases. 
In four of them, facilities were ad- 
mitted to be physically unequal, and 
in the fifth — Topeka — the lower 
court found that segregation deprived 
the Negro children of “some of the 
benefits they would receive in a ra- 
cially integrated school system.” 

But if the Court should find it prop- 

er to decide the constitutionality of 
“separate-but-equal,” the Government 
strongly urgés it to rule against segre- 
gation. In that event, the Govern- 
ment suggests that the Court provide 
for “a program for orderly and pro- 
gressive transition” to allow time for 
administrative changes, and to “lessen 
antagonism.” Under this plan, the 
federal district court “could direct the 
parties to submit proposals for such a 
program. And if the district court so 
desires, it could appoint an advisory 
committee of lawyers and other citi- 
zens to assist it in this task. 
At reasonable intervals after the pro- 
gram is put into effect, the parties 
should submit progress reports to the 
district court, which should have the 
power, if circumstances so require, to 
enter any further orders found to be 
necessary.” 
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POSSIBLE DECISIONS 
It is clear, even from this brief ac- 
count of background and arguments, 
that the Supreme Court could render 
any one of several possible decisions. 
For example, the Court might rule: 

(1) That school segregation is not in 
violation of the Constitution and rea- 
sonable time may be allowed for 
equalization of facilities; 

(2) That school segregation is not 
in violation of the constitution when 
facilities are, in fact, equal; but that 
Negro pupils must be admitted to the 
“white” schools until equal facilities 
are provided; 

(3) That the Court need not rule on 
the constitutionality of segregation 
per se, but need only rule on the mer- 
its of each particular case — ordering 
integration wherever, in the Court’s 
judgment, it is the only way to achieve 
equality of opportunity; 

(4) That the “separate-but-equal” 
doctrine is unconstitutional and the 
Negro pupils must be admitted forth- 
with to the “white” schools; 

(5) That the “separate-but-equal” 
doctrine is unconstitutional, but time 
may be allowed for integration under 
the direction of some authority desig- 
nated by the Court. 

These and no doubt other decisions 
are at least theoretically available to 
the Court. But detailed speculation is 
pointless. The decision will be an- 
nounced in due time, and the law of 
the land on segregation will be settled. 
Meanwhile, thoughtful Southerners 
have a job to do. It is up to them to 
repudiate the false leaders and irre- 
sponsible citizens who threaten dras- 
tic or violent action if their own prej- 
udices are violated. It is up to them 
to make sure that the Supreme Court’s 
decision, whatever it may be, is ac- 
cepted calmly and in good faith. 
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The Durham Statement in Review Sta 
we 
zen 
ing 
Just ten years ago this month, a group of outstanding Negro Southerners T 
issued the Durham Statement, setting forth “what the Negro wants and is are 
expecting of the post-war South and Nation.” This thoughtful pronouncement soc 
caught the conscience of a number of white Southerners and played an impor- We 
tant part in the creation of the Southern Regional Council. the 
It seems peculiarly appropriate to us, on this eve of a new year a decade rep 
later, to re-examine the Durham Statement. The coming year may very likely fun 
prove to be the most momentous and challenging yet in an era of changing IND 
race relations. We may well begin it by asking ourselves: “How far have we C 
come toward the goal of full citizenship for all? How far have we still to go— me! 
and how fast?” pea 
During 1953, NEw SoutuH hopes to present at least partial answers to these — not 
questions in a series of articles summarizing progress and problems in the her 
major areas of public life. As a fitting preliminary to this stock-taking, we here tici 
reprint a condensed text of the Durham Statement of 1942. wa: 
the 
to 
HE war has sharpened the issue of clared unconstitutional. This practice, we tial 
Negro-white relations in the United believe, can and should be discontinued ree 
States, and particularly in the South. A now. py 
result has been increased racial tensions, Civil rights include personal security . it 
fears, and aggressions, and an opening up against abuses of police power by white pie 
of the basic questions of racial segregation officers of the law. These abuses, which pes: 
and discrimination, Negro minority rights, include wanton killings, and almost rou- —_ 
and democratic freedom, as they apply tine beatings of Negroes, whether they be nate 
practically in Negro-white relations in the guilty or innocent of an offense, should be Pt 
South. These issues are acute and threaten stopped now, not only out of regard for the " 
to become even more serious as they in- safety of Negroes, but out of common re- d 
creasingly block, through the deeper fears spect for the dignity and fundamental pur- = 
aroused, common sense consideration for pose of the law. It is the opinion of this 7 
even elementary improvements in Negro group that the employment of Negro police 7 
status, and the welfare of the country as_ will enlist the full support of Negro citi- va¥ 
a whole... . zens in control of lawless elements of their rr 
own group. 
PS AS ees In the public carriers and terminals, CF 
We regard the ballot as a safeguard of where segregation of the races is currently tha 
democracy. Any discrimination against made mandatory by law as well as by T 
citizens in the exercise of the voting privi- established custom, it is the duty of Negro san 
lege, on account of race or poverty, is and white citizens to insist that these pro- N 
detrimental to the freedom of these citi- yisions be equal in kind and quality and for 
zens and to the integrity of the State. We jin character of maintenance. thr 
therefore record ourselves as urging now: Although there has been, over the years, tio1 
a. The abolition of the poll tax as a _ a decline in lynchings, the practice is still lab 
prerequisite to voting. current in some areas of the South, and me 
b. The abolition of the white primary. substantially, even if indirectly, defended aga 
c. The abolition of all forms of dis- by resistance to Federal legislation de- ing 
criminatory practices, evasions of the law, signed to discourage the practice. We ask mo 
and intimidations of citizens seeking to that the States discourage this fascistic EDU 
exercise their right of franchise. expression by effective enforcement of ! 
Exclusion of Negroes from jury service present or of new laws against this crime the 
because of race has been repeatedly de- by apprehending and punishing parties fait 
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participating in this lawlessness. If the 
States are unable, or unwilling to do this, 
we urge the support of all American citi- 
zens who believe in law and order in secur- 
ing Federal legislation against lynching. 

The interests and securities of Negroes 
are involved directly in many programs of 
social planning and administration. . . 
We urge the use of qualified Negroes on 
these boards, both as a means of intelligent 
representation and a realistic aid to the 
functioning of these bodies. 


INDUSTRY AND LABOR 

Continuing opposition to the employ- 
ment of Negroes in certain industries ap- 
pears to proceed from (1) the outdated 
notions of an economy of scarcity, in- 
herited from an industrial age when par- 
ticipation in the productive enterprises 
was a highly competitive privilege; (2) 
the effects of enemy propaganda designed 
to immobilize a large number of poten- 
tially productive workers in the American 
war effort; (3) the age-old prejudices from 
an era when the economic system required 
a labor surplus which competed bitterly 
within its own ranks for the privilege of 
work; (4) the established custom of re- 
serving technical processes to certain racial 
groups; and (5) craft monopolies which 
have restricted many technical skills to a 
few workers. 

Our collective judgment regarding in- 
dustrial opportunities for Negroes may be 
summarized as follows: 

The only tenable basis of economic sur- 
vival and development for Negroes is in- 
clusion in unskilled, semi-skilled, and 
skilled branches of work in the industries 
or occupations of the region to the extent 
that they are equally capable... . 

There should be the same pay for the 
same work. 

Negro workers should seek opportunities 
for collective bargaining and security 
through membership in labor organiza- 
tions. .. . We deplore the practice of those 
labor unions which bar Negroes from 
membership, or otherwise discriminate 
against them, since such unions are work- 
ing against the best interest of the labor 
movement.... 


EDUCATION 

As equal opportunity for all citizens is 
the very foundation of the democratic 
faith, and of the Christian ethic which gave 


DECEMBER, 1952 


birth to the ideal of democratic living, 
it is imperative that every measure possi- 
ble be taken to insure an equality of edu- 
cation to Negroes and, indeed, to all under- 
privileged peoples. 

Basic to improvement in Negro edu- 
cation is better schools, which involves 
expenditures by States of considerably 
more funds for the Negro schools. This 
group believes that a minimum require- 
ment now is (a) equalization of salaries 
of white and Negro teachers on the basis 
of equal preparation and experience; (b) 
an expanded school building program for 
Negro schools designed to overcome the 
present racial disparity in physical facili- 
ties; this program to begin as soon as 
building materials are available; (c) re- 
vision of the school program in terms of 
the. social setting, vocational needs, and 
marginal cultural characteristics of the 
Negro children; and (d) the same length 
of school term for all children in local 
communities. ... 

The education of Negroes in the South 
has reached the point at which there is 
increased demand for gracuate and pro- 
fessional training. This group believes that 
this training should be made available 
equally for white and Negro eligible stu- 
dents in terms defined by the United States 
Supreme Court in the decision on the 
case of Gaines versus the University of 
Missouri. 

Where it is established that States can- 
not sustain the added cost of equalization, 
Federal funds should be made available 
to overcome the differentials between 
white and Negro facilities and between 
Southern and national standards. 

It is the belief of this group that the 
special problems of Negro education make 
demands for intelligent and sympathetic 
representation of these problems on school 
boards by qualified persons of the Negro 
race. The education of Negro youth can 
be measurably aided by the use of Negro 
enforcement officers of truancy and com- 
pulsory education laws. 


AGRICULTURE 


The South is the most rural section of 
the Nation, and Negroes, who constitute 
33 per cent of its population, are responsi- 
ble for an important share of the agricul- 
tural production on Southern farms... . 
We suggest the following measures as 
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ANNUAL MEETING 


_ The Executive Committee at a 
recent meeting postponed the 
annual membership meeting of 
the Southern Regional Council 
(originally announced for Feb- 
ruary 11, 1953). Members will be 
notified of the new date. 





means of increasing the production of the 
area, raising the status and spirits of Ne- 
gro farmers, and of improving the region’s 
contribution to the total war effort: 

1. Establishment of sufficient safeguards 
in the system of tenancy to promote the 
development of land and home ownership 
and more security on the land, by: (a) 
written contracts; (b) longer lease terms; 
(c) higher farm wages for day laborers; 
(d) balanced farm programs, including 
food and feed crops for present tenants 
and day laborers. 

2. Adequate Federal assistance to Negro 
farmers should be provided on an equi- 
table basis. 

3. The equitable distribution of funds 
for teaching agriculture in the Negro land 
grant colleges to provide agricultural re- 
search and experimentation for Negro 
farmers. 

4. The appointment of qualified Negroes 
to governmental planning and policy mak- 
ing bodies concerned with the common 
farmer, and the membership of Negro 
farmers in general farmers’ organizations 


and economic cooperatives, to provide ap- — 


propriate representation and to secure 
maximum benefits to our common wealth. 


MILITARY SERVICE 

We recognize and welcome the obli- 
gation of every citizen to share in the mili- 
tary defense of the nation and we seek, 
along with the privilege of offering our 
lives, the opportunity of other citizens of 
full participation in all branches of the 
military service, and of advancement in re- 
sponsibility and rank according to ability. 

Negro soldiers, in line of military duty 
and in training in the South, encounter 
particularly acute racial problems in trans- 
portation and in recreation and leave 
areas. They are frequently mistreated by 
the police. We regard these problems as 
unnecessary and destructive to morale... . 


SOCIAL WELFARE AND HEALTH 

This group believes that minimum 
health measures for Negroes would in- 
clude the following: 

a. Mandatory provisions that a pro- 
portion of the facilities in all public hos- 
pitals be available for Negro patients; 


b. That Negro doctors be either included 
on the staff for services to Negro patients, 
according to their special qualifications, 
or permitted as practitioners the same 
privilege and courtesy as other practi- 
tioners in the public hospitals; 

c. That Negro public health nurses and 
social workers be more extensively used 
in both public and private organizations. 

We advocate the extension of slum 
clearance and erection of low-cost hous- 
ing as a general as well as special group 
advantage. The Federal government has 
set an excellent precedent here with re- 
sults that offer much promise for the 
future. .. 

The effect of the war has been to make 
the Negro, in a sense, the symbol and 
protagonist of every other minority in 
America and in the world at large. Local 
issues in the South, while admittedly hold- 
ing many practical difficulties, must be 
met wisely and courageously if this Nation 
is to become a significant political entity 
in a new international world. 
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